SENATE RECORD VOTE ANALYSIS

105th Comgress July 7, 1998, 9:35 a.m.

2nd Session Vote No. 184 Page S-7526 Tem Record
PRODUCT LIABILITY REFORM/Cloture, motion to proceed
SUBJECT: Product Liability Reform Act . . . S. 648. Lott motion to close debate on the motion to proceed.
ACTION: CLOTURE MOTION AGREED TO, 71-24
SYNOPSIS:  As reported, S. 648, the Product LiabjliReform Act, will enact th@rovisions, with minor modifications,

of the bpartisanproduct liability reform bill that was vetoed/tihe President last Cgress (see 104th Cgress,
second session, vote No. 46). The intention of the bilpp@ters was to offer as an amendmengaificantly scaled-back version
of the bill. That version was getiated between the Clinton Administration angé#ican and Democratic Senators, and was
approved ly all sides. However, the magexs were unable to offer that amendment because some Senators indicated that t
intended to egege in extended debate on the motioproceed to the bill. Cloture on that motion was therefore filed.
On June 26, 1998, Senator Lott, for himself and others, moved to close debate on the mataaetb
NOTE: A motion to invoke cloture gaires a three-fifths marity (60) vote of the Senate to succeed.

Those favoringthe motion to invoke cloture contended:

We have beenyting to enacproduct liability reform leislation for more than 1@ears. In the earlyears, we could nget such
a bill through Corgress due to constant filibusters. Unfortungtabw that we have engh Senators to break a filibuster, we also
have a President who ipgpsed to enactma conprehensive reform bill. We triepgassimg such a bill last Cagress, and, thain
a strom, bipartisan mgority in Corgress spported it, that mjpority was nofgreat enogh to overcome the President’s veto.
After that veto, Rpublican and Democratic pporters of reform bgan neotiations with the White House on the atlon of
a much more limited measure. That tack was taken because it was/thessittle wa to get ary bill enacted, however minor, in
the next fewyears. Enogh Members are so viscemalbpposed to makig even the sghtest inprovements to the currenggem
that aly veto would be pheld. Thus, our ogloptions were to ngotiate with the President on the terms of a/vapdest reform

(See other side)

YEAS (71) NAYS (24) NOT VOTING (5)
Republicans Democrats Republicans Democrats Republicans Democrats
(50 or 94%) (21 or 50%) (3 or 6%) (21 or 50%) 2) 3)
Abraham Hatch Bingaman D’Amato Akaka Hutchison? Inouye?
Allard Helms Bryan Roth Baucus Specter? Mikulski-2
Ashcroft Hutchinson Bumpers Shelby Biden Sarbaneg-
Bennett Inhofe Byrd Boxer
Bond Jeffords Daschle Breaux
Brownback Kempthorne Dodd Cleland
Burns Kyl Dorgan Conrad
Campbell Lott Glenn Durbin
Chafee Lugar Johnson Feingold
Coats Mack Kerrey Feinstein
Cochran McCain Kohl Ford
Collins McConnell Landrieu Graham
Coverdell Murkowski Lautenberg Harkin
Craig Nickles Leahy Hollings
DeWine Roberts Lieberman Kennedy
Domenici Santorum Moynihan Kerry .
Enzi Sessions Reed Levin EXPLA,N,ATION_ OF ABSENCE:
Faircloth Smith, Bob Reid Moseley-Braun 1—Official Business
Frist Smith, Gordon Robb Murray 2—Necessarily Absent
Gorton Snowe Rockefeller Torricelli 3—lliness
Gramm Stevens Wyden Wellstone 4—Other
Grams Thomas
Grassley Thompson SYMBOLS:
Gregg Thurmond AY—Announced Yea
Hagel Warner AN—Announced Nay

PY—Paired Yea
PN—Paired Nay
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bill that he would gjn, or to wait until the election of a new President, and a newr&ss) which nght be more favorable to fixin
the may manifestproblems with theproduct liability tort s/stem.

The negotiations with the President were successful.gislativeproposal has been drafted that the Presidenptussised that
he will sign if it comes to him unamended. Tipabposal: will cg punitive damaes for individuals and small businesses; pldce
an 18year limit (statute of q@ose) on the filig of lawsuits relatig to harm causedytgoods used in the waoplace; will generaly
limit liabilit y for product sellers, renters, and lessors jorias causedybtheir own ngligence or failure to cophy with warranties
(though they will still be liable if aguilty manufacturer is unable pay); will allow eitherparty to volunteer to use a State alternative
dispute resolution (ADRprocedure instead ging to court, and defendants who unreasonadfuse and then lose in court will
have topay theplaintiffs’ legal fees and court costs; will create a uniforgalend evidentiarstandard fopunitive damaes; will
limit biomaterial manufacturers’ liabilit will give aplaintiff the right to sue within Zears of discoverimboth an ijury and its
cause; will reduce liabilt to the extent that the harm caused came from the misuse or alteratiprodtiet; and willgive a
claimant a defense from liabiiif the inury wasprimarily caused because the defendant was under the influencegsfadru
alcohol. Thisproposal is ly no means as far reacgias a clear marity of Senators would like it to be, but it is definytel st
in the right direction. Most imortantly, if the Senatgasses it, the President wilpsiit.

In all of ouryears in the Senate, the ppkoduct liability legislation we have been able to see tigtoto enactment has been
for the small aircraft industr Beforepassage of that Igislation, more than 9fercent of that industrhad been destyed ty unjust
product liability suits. For instance, in one suit, a smkhe manufacturer had been foguilty of selling a defectivgoroduct when
a drunkerpilot, who wasperforming stunts to show off for his friends, suffereglines. He allged that the argueplane he was
flying should have been retrofitted with a seatbelt because thmogsinewplanes all had seatbelts. Now that the apitttfile
and win thoseyfpes of lawsuits has been restricted, the small aircraft indoas rebounded in the United States.

After theyears of debate goroduct liability suits, Senators are yeiamiliar with the aguments. @ponents of the Igislation
will say it is not needed because the ecopd@rdoirg well. We will repond that we are nopposed to it doig better. pponents
will say it is a States’ ghts issue. We will rggnd that it is an issue of interstate commerce, becausg akananufacturedoods
are sold outside of the States in whictytivere made. Also, we will note that the National Governors’ Association, which zgalousl
protects States’ ghts, syports this bill because it does not like the currgstem in which a few States hgw@duct liability
systems that feed on businesses in all the other Statega@astnore than 8gercent of alproduct liability judgments came from
three States--Alabama, California, and TexappdBents will s§ we argust lawyer-bashig, and the currentystem results in safe
products. We will regond that the layers deserve bashjror defendig a ystem that often leavegievousy injuredpele
undercompensated, more fgeently leavegpeagple with minor irjuries undercopensated, and fgeently results in hge awards
to pegole who have ol minor injuries. The currentystem is a lottgr system and must be reformed. As for the claim that it makes
products safer, we note that the currgrgtem discourges efforts to makproducts safer, because dgiso then pens y the
manufacturer to chges that their olgproducts were unsafe. Alspyst the cost ofjoing to court discourges production and
innovation. For instance, we know that most medicpplsumanufacturers nowpend more monedefendig themselves from
product liability suits than the make from sellig their products, even thah they win those suits.

The debate on this bill does not need to be extended. We are confident that we have the votes to invoke cloture, and we are
confident that the President wilbsi it. The incremental iprovements that are in this bill will become law, and order will finall
start to come to this coumts chaoticproduct liability tort g/stem.

Those opposinghe motion to invoke cloture contended:

We mpose cloture because wppse this bill, as we haveposed all of the broader assaults that have been nyatesethe
States’product liability systems over thgears. For 209ears we have allowed States to decide these matters, grhtteedone
agoodjob. In some cases, gripunitive damges have been awarded, such as in the Ford Pinto case, and the result ofyjghose hu
judgments has been to make manufacturerg genscience of safgtWe arepleased that manufacturers know that ifytlcat
corners thg may be severgl punished. We know that this bill gopular because it attacks Isiers, but we are ngping to join
the anti-lawyer bandwgon. The have done an admirakjleb in the 50 States enforgithe tort laws as establisheg thhose State
legislatures. Theystem is workiig well without interference from the Federal Government. The American Bar Association, the
premier lgyal organization in this coungt opposes the copromise bill that has been gatiated with the President. Wegerour
colleagues to regect the epertise of that aganization ly joining us in g@posing cloture.



